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circuit court of the united states. 

(Western District of Virginia.) 

At Abingdon, July 27, 1898. 

The Commonwealth of Virginia v. Thomas Bingham and Geo. 

S. Fitzwater.* 

Federal Jurisdiction — Prosecution of Federal revenue officers before justice of the 
peace — Removal to United States Circuit Court. — Under section 643 of the Re- 
vised Statute of the United States, a prosecution, before a justice of the peace, 
against a United States revenue officer, for an alleged misdemeanor committed 
under color of his office, may be removed to the United States Circuit Court. 
The language of section 643 seems to confine the right of removal to prosecu- 
tions commenced in a court of record, but the reason and spirit of the statute 
extend to prosecution before a justice, as well. 

On motion to remand to the State Court. 

The Attorney General of Virginia, for the plaintiff. 

T. M. Alderson, U. S. Attorney, for the defendants. 

Paul, District Judge. 

This case was removed from a court held by a justice of the peace 
of Franklin county, Va. , into this court on the petition of the defend- 
ants. The petition was filed under the provisions of section 643 of 
the Revised Statutes of the United States, which provides as follows: 

"Sec. 643. When any civil suit or criminal prosecution is commenced in any 
court of a State against any officer appointed under or acting by authority of any 
revenue law of the United States now or hereafter enacted, or against nny person 
acting under or by authority of any such officer, on account of any act done under 
color of his office or any such law, or on account of any right, title, or authority 

claimed by such officer or other person under such law; the 

said suit or prosecution may, at any time before the trial or final hearing thereof, 
be removed for trial into the circuit court next to be holden in the district where 
the same is pending, upon the petition of such defendant to said circuit court, and 
in the following manner: Said petition shall set forth the nature of the suit or 
prosecution, and be verified by affidavit; and, together with a certificate signed by 
an attorney or counsellor at law of some court of record of the State where such 
suit or prosecution is commenced, or of the United States, stating that, as counsel 
for the petitioner, he has examined the proceedings against him, and carefully 
inquired into all the matters set forth in the petition, and that he believes them to 
be true, shall be presented to the said circuit court, if in session, or, if it be not 
to the clerk thereof at his office, and shall be filed in said office. The cause shalj 

* Reported by Wm. D. Coleman, of the Danville bar. 
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thereupon be entered upon the docket of the circuit court and shall proceed as a 
cause originally commenced in that court; but all bail and other security given 
upon such suit or prosecution shall continue in like force and effect as if the same 
had proceeded to final judgment and execution in the State court. When the 
suit is commenced in the State court by summons, subpoena, petition, or any other 
process except capias, the clerk of the circuit court shall issue a writ of certiorari 
to the State court requiring it to send to the circuit court the record and proceed- 
ings in the cause. When it is commenced by capias, or by any other similar form 
of proceeding by which a personal arrest is ordered, he shall issue a writ of habeas 
corpus cum causa, a duplicate of which shall be delivered to the clerk of the State 
court, or left at his office, by the marshal of the district, or his deputy, or by some 
person duly authorized thereto; and thereupon it shall be the duty of the State 
court to stay all further proceedings in the cause, and the suit or prosecution, 
upon delivery of such process, or leaving the same as aforesaid, shall be held to 
be removed to the circuit court, and any further proceedings, trial, or judgment 
therein in the State court shall be void." 

The petition for removal alleges in substance that one Thomas Felts 
was an officer of the United States, to-wit: a deputy collector of in- 
ternal revenue in the Sixth District of Virginia; that petitioners were 
acting as part of a posse under the control of the said Felts, and that 
while said Felts was in the actual discharge of his official duties he and 
the petitioners were attacked and fired upon from ambush by persons 
supposed to be in sympathy with, and who were defending, violators 
of the internal revenue law; that petitioners returned the fire in self- 
defense; that during the firing the petitioner Fitzwater was wounded, 
and the horses of petitioners were shot several times; that during the 
firing several hundred shots were exchanged; that there were some cat- 
tle in the vicinity of the firing, and that while petitioners have no 
knowledge that any injury was done to said cattle by the promiscuous 
firing which took place, that "one R. D. Allen has made complaint 
and information on oath before Samuel Via, a justice of the peace of 
Franklin county, Va., charging them with cruelty to animals under 
the statute of Virginia, and further charging that said cattle had been 
shot by petitioners and have died." 

Following is the warrant issued by said Samuel Via, justice of the 
peace of Franklin county, Va., on said complaint and information on 
oath of said E. D. Allen: 

"Commonwealth of Virginia, Franklin county, to-wit: 

"To C. C. McAlexander, Constable of said county: 
"Whereas, B. D. Allen of said county has this day made complaint and infor- 
mation on oath before me, Samuel Via, a justice of the peace of said county, that 
Thomas Bingham and Geo. S. Fitzwater on the 18th day of July, 1896, in the 
said county, did unlawfully, but not feloniously, injure, maim, and disfigure two 
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cows by shooting and killing of them, the property of the said E. D. Allen, 
against the peace and dignity of the Commonwealth of Virginia : 

"These are therefore, in the name of the Commonwealth, to command you 
forthwith to apprehend and bring before me, or some other justice of the said 
county, the bodies of the said Thomas Bingham and Geo. S. Fitzwater, to answer 
the said complaint and to be further dealt with according to law. 

"Given under my hand and seal this the 18th day of July, 1896. 

Samuel Via, J. P." 

The petitioners further allege that they have been arrested under the 
said warrant and are held under bail to answer the same before a jus- 
tice of the peace of said Franklin county. They further allege that 
the prosecution aforesaid against them was begun for an act done while 
they were under the command of said Felts, who was acting under 
color of his office of deputy collector, and they pray that the prosecu- 
tion against them be removed into this court. 

On the filing of this petition with the clerk of the Circuit Court, the 
clerk issued a writ of habeas corpus cum causa directed to the justice 
of the peace who had issued the warrant of arrest for the petitioners, 
and the justice in obedience to said writ stopped all further proceed- 
ings in the case, and forwarded the original papers in the case to the 
clerk of this court, and the case was docketed here. 

The Commonwealth of Virginia moves to remand the case to the 
justice of Franklin county, Va. , before whom it was pending when the 
petition was filed, on the following grounds: 

First. That section 643 of the Revised Statutes of the United States, 
providing for the removal of prosecutions from a State court into the 
Circuit Court of the United States, contemplates only prosecutions 
pending in the court of record. That this is shown by the following 
provisions of the statute: 

" When the suit is commenced in the State court by summons, subpoena, petition 
or any other process except capias, the clerk of the Circuit Court shall issue a writ 
of certiorari to the State court requiring it to send to the Circuit Court the record 
and proceedings in the cause. When it is commenced by capias, or by any other 
similar form of proceeding by which a personal arrest is ordered, he shall issue a 
writ of habeas corpus cum causa, a duplicate of which shall be delivered to the 
clerk of the State court, or left at his office by the marshal of the district, or his 
deputy, or by some person duly authorized thereto; and thereupon it shall be the 
duty of the State court to stay all further proceedings in the cause, and the suit or 
prosecution, upon delivery of such process, or leaving the same as aforesaid, shall 
be held to be removed to the Circuit Court, and any further proceedings, trial or 
judgment therein in the State court shall be void." 

It is insisted that as a court held by a justice of the peace in Vir- 
ginia has no clerk, and is not a court of record, a prosecution such as 
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this, which is a misdemeanor under the laws of Virginia, cannot be 
removed into this court. It is also urged that a proceeding is not 
commenced as the statute, section 643, contemplates until an indict- 
ment has been found by a graud jury in the State court. It is urged 
that not only was there no indictment found in the State court at the 
time of the filing of the petition in this case, but that no indictment 
could be found in the courts of the State of Virginia on a charge such 
as is made by the warrant issued by the justice of the peace. 

The act of the Virginia legislature abolishing indictment by a grand 
jury in cases of misdemeanor, such as is charged in this case, provides 
that— 

"The several police justices and justices of the peace, in addition to the 
jurisdiction exercised by them as conservators of the peace, shall have exclusive 
original jurisdiction of all misdemeanor cases occurring within their jurisdiction, 
in all of which cases the punishment may be the same as the county or corpora- 
tion courts are authorized to impose." .... 

Prior to the passage of this act misdemeanors, to which class of 
offenses the offense in the warrant issued by the justice in this case 
belongs, were indictable by a grand jury. The statute quoted changed 
the law of Virginia in this respect, and now it is not required that an 
ofiense of the grade here charged shall be submitted to a grand jury 
for investigation as the basis of a prosecution and trial by a jury. 

If the position of the counsel for the Commonwealth of Virginia be 
correct, then the provisions of section 643 of the Revised Statutes of 
the United States relative to the removal of prosecutions from a State 
court into a Federal court are, in great part, rendered of no effect by 
the Virginia statute. If this contention be sound no officer appointed 
under or acting by the authority of any revenue law of the United 
States against whom a prosecution has been commenced in a State 
court of Virginia is entitled to the protection contemplated by the 
United States statutes, unless he shall have first been indicted by a 
grand jury in a court of record in that State, under this view of the 
law a court held by a justice of the peace in Virginia not being a 
court of record (Minor's lust., Vol. 4, 160), not having the machinery 
of a grand jury with which to commence a prosecution, no removal of 
a prosecution pending therein can be had under the provisions of section 
643 of the Revised Statutes of the United States. To give the statute 
the construction here contended for would be to admit that the State 
of Virginia can by an act of its legislature practically repeal it as to 
this State by simply enlarging the jurisdiction of a court not of record, 
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and by abolishing the action of a grand jury in all criminal cases and 
substituting therefor some other mode of commencing a prosecution. 
In support of the position taken by counsel that a criminal case arising 
under section 643 cannot be removed into this court where no indict- 
ment has been found in the State court, the case of Virginia v. Paul, 
148 U. S. 107, is cited as a decisive authority. That was a case 
where a deputy marshal had been arrested on a warrant issued by a 
justice of the peace charging him with murder, and he was held in 
custody awaiting an investigation before the justice who issued the 
warrant. On petition of the prisoner the case was removed into the 
Circuit Court before an indictment had been found in the State court. 
The Supreme Court held (syllabus) : 

"A prosecution of a crime against the laws of a State, which must be prosecuted 
by indictment, is not commenced, within the meaning of section 643 of the 
Revised Statutes, before an indictment is found; and cannot be removed into the 
Circuit Court of the United States by a person arrested on a warrant from a justice 
of the peace with a view to his commitment to await the action of the grand jury." 

The case at bar not being a crime against the laws of the State of 
Virginia, which must be prosecuted by indictment, the holding of the 
Supreme Court in that case is not applicable to this. While the 
language of the statute, section 643, contemplates that the prosecution 
will be commenced in a State court of record, to give it that construc- 
tion would render abortive the effort of Congress to accomplish the 
manifest purpose of the statute. The law of Congress is constitutional; 
its object is clear, and the intention of the law-making power unmis- 
takable. In such case the law, if possible, must be so construed as to 
give effect tp the purpose of its enactment. The object of the law was 
to protect the officers of the United States Government in the collection 
of the internal revenues, and in the enforcement of the internal 
revenue laws against unjust and prejudicial prosecutions in the State 
courts, and whether the prosecution is commenced by indictment in a 
court of record, or by the issuance of a warrant of arrest on which the 
officer is to be tried by a justice of the peace, he is entitled to the pro- 
tection secured him by this law. 

When the petition for removal in this case was filed with the clerk, 
he pursued the proper course in issuing a writ of habeas corpus cum 
causa directed to the justice of the peace before whom the prosecution 
was pending. The case is properly in this court, and the motion to 
remand will be overruled. 



